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JASON E. HAVENS, P.A.

ATTORNEYS AT LAW
1234 Court Street

Fort Myers, Florida 33901

(941) 555-1234

April 27, 1999

Mr. Herman Brown & Mrs. Wanda Brown

126 Undercliff Road

Sanibel Island, Florida 37910


RE:
Proposed estate plan

Dear Mr. and Mrs. Brown:


Please find attached the drafts of your wills and testamentary trusts, that is, trusts created by the wills.  I hope that you approve of the drafts and the work that I have done.  Any errors will be corrected in a timely manner at your request.


Please note that several important issues still remain that need to be resolved with respect to your estate planning.  First, the wills and the trusts are drafted according to Florida law.  Second, the proposed arrangement is only one of your options, and you may desire to change your estate plan after we discuss the remaining unresolved issues.


Other concerns include the following.  First, I have drafted Mr. Brown’s will to create two main trusts: a family trust for Mrs. Brown and the children, and a marital trust for Mrs. Brown during her lifetime.  Both of these trusts maximize Mr. Brown’s federal estate tax exemption, which is the maximum amount that he can transfer free from federal estate and gift taxation.  The marital trust also utilizes the unlimited marital deduction, which allows both of you to transfer an unlimited amount between yourselves free from the same taxation.  I have also included contingent trusts, in the event that any of your children is a minor or is incompetent when Mr. Brown dies.  Under the proposed estate plan, Mrs. Brown will serve as trustee of all trusts and as personal representative or executor of the estate.

I have drafted Mrs. Brown’s estate plan in light of yours, Mr. Brown.  You will want to consider restructuring the ownership of your assets if you desire to maximize your estate tax savings.  By giving Mrs. Brown more assets, such as the summer cottage or securities, you will afford yourselves the opportunity to pass her estate tax exempt amount.  Thus, both of you would take advantage of the unified federal estate and gift tax credit.

Mrs. Brown’s estate plan utilizes trusts similar to those contained in Mr. Brown’s will, although we may want to transfer items differently.  For instance, Mrs. Brown could utilize a marital deduction gift if you, Mr. Brown, survive her, to transfer to you an amount equal to her estate tax exempt amount.  Then she could transfer the remainder of her estate to the family trust.  Again, many options exist.


I have included other provisions that deal with taxation, such as the generation-skipping election, a disclaimer paragraph, and provisions dealing with powers of appointment.  We need to discuss these and other provisions in more detail, as they are too complex to address in this letter.  Please note that for some of these and other provisions, optional or questionable sections are denoted by asterisks (for example, * optional text *), that is, any text between two asterisks is optional and must be discussed before we finalize your estate plan.  The tax provisions are probably the most complicated in the will, so please ask questions if you need any clarification.


Second, and possibly most importantly, transferring Brown Manufacturing Company, Incorporate is complicated.  Currently, under your estate plan, the business will be distributed as part of the residue of Mr. Brown’s estate.  To distribute your assets more evenly, Mr. Brown could transfer half of his interest in Brown Manufacturing to you, Mrs. Brown, thus giving each of you 500 shares of stock worth nearly $1,000,000.  You could also set up a family limited partnership to facilitate the transfer of the business.  As another alternative, Mr. Brown could retain his shares until his death, upon which we could elect “special use valuation” under section 2032A of the Internal Revenue Code.  Special use valuation discounts the value of your closely held family business and reduces your estate tax by a maximum of $750,000.  We must satisfy the requirements of section 2032A in order to utilize special use valuation.


I know that Albert will assume control of the business upon Mr. Brown’s death; however, we must discuss if and how your other children will benefit from the business after Albert assumes control.  Additionally, special care must be taken to include David in the business’ control, if he desires to play a part in the business.  To transfer the business to your two sons, we could “recapitalize” the business or restructure the stock ownership, but such a recapitalization must be handled very carefully.  Finally, we could consider a current transfer or gift of the stock to a trust.  We definitely need to discuss all of these options with respect to your business, and Mr. Partner can provide additional guidance on this transition.

Third, we must verify all beneficiary designations with respect to your “non-probate” property, that is, your property that will pass outside of the will, including all of your mutual funds, your bank accounts, your life insurance, and your pension plans.  If you do not change these designations, the property will pass according to those unchanged designations and may cause problems for the estate planning that we have done, particularly with respect to the drafted trusts.

Special planning options exist with respect to some of your non-probate assets.  We will need to discuss Mr. Brown’s employee benefits and your life insurance policies in particular.  Regarding Mr. Fred Brown’s retirement benefits, we need to consider how you want to use those benefits.  If you want to rely on the annual annuity payments of $50,000 for living expenses, we could transfer other income-producing assets that you may not need, such as your duplex, to those for whom you want to care, such as Mrs. Gladys Saxby, either directly or in trust.  If Mr. Brown dies before age sixty-two (62), the death benefit will increase Mrs. Brown’s estate, so the increase must be considered if we want to redistribute your assets.

Regarding your life insurance, we could transfer some of those policies to Mrs. Brown to redistribute the assets.  Alternatively, we could set up irrevocable insurance trusts for your children, using $10,000 tax-exempt annual gifts to each child.  Or you could combine your annual exemptions by giving $20,000 together to each child.


Fourth, we need to consider some miscellaneous items.  The trust created by Martha Brown may distribute income to Mr. Brown and will distribute more than $200,000 to Mr. Brown upon the trust’s termination.  Using a disclaimer, you could redirect these proceeds to other family members if you do not need the proceeds.  Also, you expressed a desire to give $80,000 to Saint John’s Episcopal Church.  I included that provision in your wills; however, you may want to consider using your marketable securities to fund a trust that will provide income to you during your lifetimes and will pass to the church upon the death of the surviving spouse.  Such a trust also avoids capital gains taxes.  You may also want to consider giving other assets away during your lifetimes, such as your antiques, your jewelry, or your paintings.

Fifth and finally, the planning that we have done to date is probably not sufficient for your purposes, particularly since your combined estate totals more than $3,000,000.  In other words, the attached wills and trusts are consistent with our planning, but need to be supplemented by additional planning.


Please contact me if you have any questions about anything that I have done or discussed.  Thank you for coming to our firm for your estate planning.  It was our pleasure to work with you, and we look forward to working with you again soon.









Sincerely,









Jason E. Havens

