DRAFT


LAST WILL OF WANDA BROWN


I, Wanda Brown, a resident of Lee County, Florida, make, publish, and declare this to be my LAST WILL, and I revoke all Wills and codicils previously executed by me.


1.  Family Designations.  I am married to Herman Brown.  All references in this Will to “my husband” are to him.  All references to my children are to Albert Brown, Brenda Brown Hall, Cathy Brown, and David Brown * and any child or children born to or adopted by me after this Will is signed.*


2.  Specific Gifts.  I make each of the following gifts in the circumstances set forth below:

A. Gifts to Husband.  If my husband survives me, I give to him all of my interest in the following:

(1) Residence.  The residence and lot occupied as our homestead at the time of my death (our present homestead is know as 126 Undercliff Road, Sanibel Island, Lee County, Florida), subject to any mortgage or indebtedness against such property at the time of my death; and

(2) Employee Benefits or Individual Retirement Accounts.  Any qualified or non-qualified plan of deferred compensation relating to my husband’s employment, any individual retirement accounts in my husband’s name, and any policy of life insurance (including but not limited to group term life insurance) on my husband’s life the premiums for which are paid (in whole or in part) by my husband’s employer as part of his compensation.

B. Personal and Household Effects.  If my husband or any of my descendants survive me, I give all of my personal automobiles, boats, vehicles, household goods, furniture, furnishings, jewelry, silver, china, works of art, clothing, personal effects, and any other tangible personal items of a similar nature, to my husband if he survives me, but if my husband does not survive me, to my descendants, per stirpes.  *I may have expressed my wishes with regard to the division among the beneficiaries of specific items of such property (should my husband not survive me) in a letter to my Executor, and it is my expectation that such desires will be carried out.  Therefore, my Executor shall be fully protected in relying upon any such letter left by me with regard to the division of such items.*

C. *Gift to Charitable Organization.  Notwithstanding the foregoing provisions, if my husband does not survive me, I give $80,000 to Saint John’s Episcopal Church in Fort Myers, Florida.  If such amount has already been transferred to it, directly or otherwise, during my husband’s life or my life, my Executor shall ignore this provision and shall not distribute any additional amounts to it.*

Any gift above of real or tangible personal property shall include any policy of insurance relating to the property.  Whether any item of property falls into the foregoing categories shall be in the sole judgment of my Executor.

3.  Marital Deduction Gift.  If my husband survives me, I give to my husband, as a federal estate tax marital deduction gift, a monetary gift in an amount equal to the minimum needed marital deduction amount as determined for my estate.  For purposes of this gift, the “minimum needed marital deduction amount” means the smallest monetary amount which, if passing to my husband under this paragraph and allowed as a marital deduction, would eliminate any federal estate tax liability (other than for estate tax imposed under section 4980A(d) of the Internal Revenue Code which is not affected by the taxable estate) arising by reason of my death, taking into account all determinants of my estate’s federal estate tax liability (as finally determined for those purposes) except that, in determining such amount, (i) no credit against the federal estate tax other than the unified credit shall be considered, (ii) any disclaimer by or on behalf of my husband shall be deemed not to have been made, and (iii) any available election to have any property passing to or for the benefit of my husband treated as qualified terminable interest property for federal estate tax marital deduction purposes shall be deemed to have been made in full regardless of the election actually made.


4.  Residuary Gift.  I give all of the rest and residue of my property and estate (“my residuary estate”) as follows:

A. If my husband and any of my descendants survive me, to the Trustee (herein named) of the Brown Family Trust, in trust as provided further below.

B. If my husband survives me but none of my descendants survive me, to my husband.

C. If my husband does not survive me, to my descendants, per stirpes.

D. If neither my husband nor any of my descendants survives me, to the ultimate beneficiaries specified below in the Final Disposition under this Will.

5.  Family Trust Provisions.  The property given under the foregoing provisions to the Trustee of the Brown Family Trust shall constitute the initial trust estate of a trust under the following terms:

A. Name of Trust.  This trust shall be known as the “Brown Family Trust” and is referred to herein as the Family Trust.

B. Distributions to Husband.  The Trustee shall distribute to my husband such amounts out of the income and principal of the Family Trust as, in the reasonable judgment of the Trustee, are required to provide for my husband’s needs for health, support, and maintenance in his accustomed manner of living as of the date of my death, taking into consideration (but not necessarily requiring exhaustion of) any other sources of support (both principal and income) my husband may have to the knowledge of the Trustee.

C. Distributions to Other Beneficiaries.  Provided the present and reasonably anticipated designated needs of my husband have been met, the Trustee, from time to time, may distribute to such one or more of my then living descendants such amounts out of income and principal of the Family Trust as, in the sole discretion of the Trustee, are in the best interests of the beneficiary to whom such a distribution is to be made.  *I intend that the Trustee give preference to the needs of the beneficiaries in the following order: my husband, my children who are still enrolled in school and are reasonably pursuing their degrees, my children, and the descendants of my children.*

D. Distribution Upon Termination.  The Family Trust shall terminate on my husband’s death, and the remaining trust properties *(other than the proceeds of or any interest in any life insurance policies on my husband’s life)* shall be distributed to * and among such of my children or other descendants, in such amounts or proportions, outright or in trust, as my husband may appoint by a will which specifically refers to this power of appointment.  To the extent my husband fails to exercise this power of appointment (and with respect to the proceeds of or any interest in any life insurance policies on my husband’s life), the properties of this trust shall be distributed to * my descendants, per stirpes.  However, this trust shall earlier terminate if all of my descendants die during my husband’s lifetime, and the trust properties shall be distributed to my husband, free of trust.  If upon termination of this trust it cannot be ascertained that any of my descendants survived my husband, the remaining properties of this trust shall be distributed to the ultimate beneficiaries specified below in the Final Disposition under this Will.

6.  Contingent Trusts.  Any portion of my residuary estate, or of the final distribution *(in default of any appointment)* from any trust under this Will, which otherwise would be distributable to a beneficiary (other than my husband) who is under age * twenty-one (21) * or who is incompetent instead shall be distributed to or retained by the Trustee and shall constitute the initial trust estate *(and any subsequent distributions shall be additions to the trust estate)* of a separate trust under the following terms:

A. Discretionary Distributions.  The Trustee may distribute to or for the benefit of the beneficiary for whom the trust was created under this paragraph so much or all of the income or principal of such trust as, in the sole discretion of the Trustee, is in the beneficiary’s best interest.

B. Termination and Final Distribution.  The trust shall terminate when the beneficiary of such trust has become at least age * twenty-five (25) * and is not incompetent, or upon the beneficiary’s earlier death.  Upon termination, the properties of such trust shall be distributed to the beneficiary, if then living, but if such beneficiary is deceased, to the beneficiary’s personal representative as a part of the beneficiary’s general probate estate.

7.  Life Insurance Proceeds and Employee Benefits.  If upon my death any employee benefits, individual retirement accounts, or the proceeds of any life insurance policies insuring my life are payable to my “Testamentary Trustee,” such reference shall be to my Executor, not in his capacity as such, but in trust to be distributed according to this paragraph.  Such Testamentary Trustee shall collect such proceeds or benefits and distribute them to the same persons, in the same proportions and manner, outright or in trust, as is provided for the distribution of my residuary estate in the other provisions of this Will.  However, if any such policy or benefit is determined to be community property, the Testamentary Trustee shall distribute the proceeds representing my husband’s community interest to my husband (but if he is not living on the date of distribution, to his personal representative as a part of his general probate estate) before distributing the balance as provided above.


8.  Appointment of Fiduciaries.  I appoint my husband as Independent Executor of this Will and of my estate.  If my husband fails, refuses, or ceases to serve as Executor, I appoint * Albert Brown * as substitute or successor Independent Executor.  If both my husband and * Albert Brown * fail, refuse, or cease to serve as Executor, I appoint * David Brown * as substitute or successor Independent Executor.


I appoint my husband as Trustee of all trusts created under this Will.  If my husband fails, refuses, or ceases to serve as Trustee of any such trust, I appoint * Albert Brown * as substitute or successor Trustee.  If both my husband and * Albert Brown * fail, refuse, or cease to serve as Trustee of any such trust, I appoint * David Brown * as substitute or successor Trustee.

*If any bank or trust company ever succeeds to the business of ______ of serving as fiduciary by means of a merger, consolidation, change of name, or any other form of reorganization, or if ______ ever transfers all of its existing business of serving as a fiduciary to any bank or trust company, such other bank or trust company shall thereupon without further action succeed _______ as Independent Executor or Trustee, or both, as if originally named herein.*


If my husband predeceases me, I appoint Albert Brown as Guardian of the person or Guardian of the estate of my children who have not reached legal age under the law of the jurisdiction in which those children are then domiciled or who are incompetent.  If Albert Brown fails, refuses, or ceases to serve as Guardian of any such children, I appoint * Brenda Brown Hall * as substitute or successor Guardian.  If both Albert Brown and * Brenda Brown Hall * fail, refuse, or cease to serve as Guardian of any such children, I appoint * George or Martha Brown * as substitute or successor Guardian.


9.  Changes in Trusteeship.  The following provisions shall apply to each separate trust created under this Will:

A. Resignations of Trustees.  Any Trustee may resign from a trust by giving at least thirty (30) days’ written notice (if not waived) (i) to my husband (if he is then living), (ii) to any other co-Trustee then acting, and (iii) if but only if my husband if not then living and there is no other co-Trustee then acting, to each beneficiary who might then be entitled to receive a distribution from the trust.  If any person entitled to receipt of such notice is a minor or is incompetent, such notice shall be given to (or may be waived by) such person’s guardian, but if none is then serving, to the person or persons having first right of priority to serve as such person’s guardian under the laws of the jurisdiction in which such person is then domiciled (but such person or persons need not qualify as guardian to act hereunder).  *Should an individual Trustee become incompetent, or otherwise become unable to carry out the duties of Trustee by reason of physical or mental illness or infirmity (in the determination of the persons specified above to receive notice of a Trustee’s resignation), such individual shall be deemed conclusively to have resigned hereunder (without the necessity for any notice).*

B. Appointment of Successor Trustees and Co-Trustees.  Any Trustee (including any substitute or successor Trustee) shall have the right at any time after qualifying as Trustee to appoint a successor Trustee to act in the place of the appointing Trustee, either immediately or in the future upon any stated contingency, and can thereby supersede or supplement the provisions contained in the preceding numbered paragraph regarding cessation of service of a Trustee.  Any such appointment may be changed from time to time prior to the date it becomes effective.  If any initial Trustee or any such successor, for any reason, fails or ceases to act without having appointed a Trustee who succeeds the former Trustee, the remaining Trustee may appoint another Trustee to act in the former Trustee’s place.  In addition, the Trustee acting at any time (acting jointly or unanimously if more than one) shall have the right to appoint one or more co-Trustees.

If at any time there is no Trustee acting for a trust hereunder and none has been appointed, a majority of the beneficiaries who might then be entitled to a distribution from such trust shall appoint a successor Trustee.  If any such beneficiary is a minor or is incompetent, such beneficiary’s action may be taken by the guardian or other person who would represent such beneficiary in receiving notice of a Trustee’s resignation under subparagraph A above.

A successor Trustee or co-Trustee appointed under the provisions of this subparagraph B may be any individual, bank, or trust company domiciled anywhere, and any such appointment shall be made by written instrument signed by the person making the appointment and filed with the trust records.  Any such appointment may be limited in any manner deemed advisable by the person making the appointment, including, for example, restricting the power over distributions as needed to avoid the imposition of any tax upon the trust, the appointee, or the appointee’s estate.

C. Removal of Trustees.  My husband, acting alone and in his individual capacity, may remove any Trustee then acting (with or without cause) by giving written notice to the Trustee to be removed.  My husband may, but shall not be required to, appoint one or more successors to such Trustee in accordance with the provisions of subparagraph B above (except that no action of any beneficiary or Trustee other than my husband shall be required in connection therewith).  Except as provided in this subparagraph C, no specific method is provided for removal of a Trustee, which in all other cases shall be determined under applicable law.

10.  General Powers of Fiduciaries.  In addition to having all of the powers granted such fiduciaries by law, my Executor (with respect to properties in my estate) and the Trustee (with respect to properties in trust under this Will), subject to any limitations stated elsewhere in this Will, shall have all powers granted to trustees of express trusts under the Florida Probate Code, as it presently exists and may hereafter be amended, and shall also have full and complete authority:

A. To retain any property owned by me at the time of my death without the duty to diversity investments and without liability for any depreciation or loss occasioned by such retention;

B. To exchange, sell, or lease for cash, property, or credit, or to partition, from time to time, publicly or privately, at such prices, on such terms, times, and conditions and by instruments of such character and with such covenants as my Executor or Trustee may deem proper, all or any part of the assets of my estate and of each trust, and no purchaser or lessee from my Executor or Trustee shall be required to look to the application made by my Executor or Trustee of any funds paid to my Executor or Trustee;

C. To invest and reinvest my estate and each of the trust estates in any kind of property whatsoever, real or personal, whether or not productive of income and without regard to the proportion that such property or property of a similar character held may bear to my entire estate or to the entire trust;

D. To borrow money from any source (including any fiduciary) and to mortgage, pledge, or in any other manner encumber all or part of the assets of my estate or of any trust as may be advisable in the judgment of my Executor or Trustee for the advantageous administration of my estate or of the trusts;

E. To use the cash and any of the securities or other property owned by me at the time of my death to satisfy any loans or other debts for which my estate or the trust is liable or to continue all or any portion of such loans or debts;

F. To register and carry any securities or other property in the name of my Executor or Trustee or in the name of a nominee selected by my Executor or Trustee (or to hold any such property unregistered) without increasing or decreasing the fiduciary liability of my Executor or Trustee; to exercise any option, right, or privilege to purchase or to convert bonds, notes, stock, securities, or other property, and to borrow money for the purpose of exercising any option, right, or privilege; and to vote any stock which may be held in my estate or in the trusts;

G. To enter into any transaction on behalf of my estate or of any trust despite the fact that another party to any such transaction may be (i) a trust of which any Executor or Trustee under this Will is also a trustee, including any trust established by this Will; (ii) an estate of which any Executor or Trustee under this Will is also an executor or administrator, including my estate; or (iii) a business or trust controlled by any Executor or Trustee under this Will or of which any such Executor or Trustee under this Will acting individually;

H. To make decisions or distributions in money or in kind, or partly in each, pro rata or non-pro rata, whenever required or permitted to divide or distribute all or any part of my estate or of any trust; and, in making any such divisions or distributions, the judgment of my Executor or Trustee in the selection and valuation of the assets to be so divided or distributed shall be binding and conclusive;

I. To invest the trust assets in any life insurance policy or policies (including term insurance) on the life of one or more of the beneficiaries of the trusts, or on the life of any person or persons in whom one or more of the beneficiaries of the trusts have an insurable interest;

J. To release, or to delegate to any Co-Executor or Co-Trustee, in the absolute and uncontrolled discretion of the releasing or delegating fiduciary, any fiduciary power at any time, in whole or in part, temporarily or permanently, whenever he may deem it advisable, by an instrument in writing executed and acknowledged by the releasing or delegating fiduciary and filed with the estate or trust records;

K. To invest and reinvest all or part of the assets of my estate and of each trust in any common trust fund of any corporate Executor or Trustee;

L. To continue any business (whether a proprietorship, corporation, partnership, limited partnership, or other business entity) which I may own or in which I may be financially interested at the time of my death for such time as my Executor or Trustee may deem it to be in the best interests of my estate or of the trusts; to employ in the conduct of any such business such capital out of my general estate or out of any of the trusts as my Executor or Trustee may deem proper; to borrow money for use in any such business alone or with other persons financially interested in such business, and to secure such loan or loans by a mortgage, pledge, or any other manner of encumbrance of, not only my property and interest in such business, but also such portion of my general estate or of the trusts outside of such business as my Executor or Trustee may deem proper; to organize, either alone or jointly with others, new corporations, partnerships, limited partnerships, or other business entities; and generally to exercise with respect to the continuance, management, sale, or liquidation of any business which I may own or in which I may be financially interested at the time of my death, or of any new business or business interest, all the powers which I could have exercised during my lifetime;

M. To select and employ, at the discretion of my Executor or Trustee but at the expense of my estate or of the trusts, any person, firm, or corporation engaged in rendering investment advisory services or investment management services, to furnish professional assistance or management in connection with making investments, managing securities, or making any other decisions with respect to the purchase, retention, sale, or other disposition of property or securities belonging to my estate or the trusts, and to delegate to such persons any part or all of the discretionary power relating to such investment decisions;

N. To select and employ attorneys, accountants, agents, custodians, clerks, and such other persons as deemed advisable, to make such payments therefor as deemed reasonable, and to delegate to such persons any discretion deemed proper;

O. To employ a bank or trust company located anywhere within the United States, at the discretion of my Executor or Trustee but at the expense of my estate or the trusts, as custodian or agent; to have stock and securities registered in the name of such agent or custodian or nominee thereof without designation of fiduciary capacity; and to appoint such bank or trust company to perform such other ministerial functions as my Executor or Trustee may direct.  While such stock or securities are in the custody of any such bank or trust company, my Executor or Trustee shall be under no obligation to inspect or verify such stock or securities nor shall my Executor or Trustee be responsible for any loss by such bank or trust company; and

P. To hold and administer the trusts created hereby in one or more consolidated funds, in whole or in part, in which the separate trusts shall have undivided interests.

All trust powers may be exercised upon such terms as the Trustee deems advisable and may affect trust properties for any period of time (including a period extending past the existence of the trust).  Generally, and subject only to the provisions of this Will, the Trustee shall hold, manage, control, use, invest, reinvest, and dispose of trust properties to the same extent as may a fee simple owner of such properties.  However, the provisions made for the various beneficiaries under this Will are exclusive.  Any statute or other provision of law purporting to enlarge the class of beneficiaries to whom distributions may be made or the purposes for which distributions may be made shall not apply to my estate or to any trust under this Will.


11.  Specific Administrative Provisions.  In connection with the administration of my estate and the trusts created under this Will, I authorize and specify the following:

A. Freedom from Court Supervision.  No proceedings shall be had in any court of any jurisdiction in relation to the settlement of my estate, other than the probating of this Will and the filing of an inventory, appraisement, and list of claims of my estate.

B. Waiver of Bond.  No bond or other security shall be required in any jurisdiction of any person or entity serving under this Will as Executor or Trustee.

C. Limit of Liability.  No Executor or Trustee appointed under this Will shall at any time be held liable for any action or default of such Executor or Trustee if done in good faith and without gross negligence.  *Each Executor or Trustee shall be indemnified from the assets of my estate or a trust estate for any expense or loss incurred in good faith; and should such loss or expense arise in regard to a specific trust asset or enterprise, such indemnification shall not be limited to such asset or enterprise but shall be available from the entire estate or trust estate.*

D. Compensation of Fiduciaries.  Each individual and corporate fiduciary shall be entitled to compensation (if not waived) for serving as such under this Will.  The compensation for each fiduciary shall be based (i) first upon any specific provisions of this Will and (ii) second upon the reasonable value of the services actually rendered by that fiduciary, and in no event upon the provisions of section 737.204 of the Florida Probate Code or any other statutory formula.  In any event the compensation of any corporate fiduciary hereunder shall not exceed that indicated by the prevailing fee schedules of commercial banks in the country where my estate or particular trust is primarily administered.  All fiduciaries shall be reimbursed for reasonable expenses incurred in carrying out their fiduciary duties.

E. Successor Fiduciaries.  Any successor Trustee shall be responsible solely for his own actions and shall not be responsible for the actions of his predecessors.  Likewise, any Trustee who has resigned or has been removed as Trustee of a trust created hereunder shall be responsible solely for his own actions and not for the actions of his predecessors or successors.  The Trustee of any trust created hereunder and any successor to my husband as Executor or Trustee will accept the assets so delivered by my husband to such fiduciary, and such fiduciary and any other successors shall bear no responsibility for failing to require an accounting by my husband for his services as Executor or Trustee.

F. Fiduciary Accounting.  The receipts, disbursements, and reserves of each trust may be allocated, on a cash or accrual basis, between principal and income in the sole discretion of the Trustee, without regard to the provisions of any statute.  To the extent the Trustee does not exercise this discretionary power, the provisions of the Florida Probate Code shall control.

G. Tax Elections.

(1) In General.  In determining the estate tax and other transfer tax liability, and the income tax liability, related to my estate, the decision of my Executor as to all available tax elections (including but not limited to the election whether to deduct certain administration expenses for income tax or for estate tax purposes) shall be conclusive on all concerned.  My Executor shall be under no liability to any person as a result of the election made.  In addition, no compensating adjustments between principal and income or in the amount of any gift under this Will shall be made as a result of any such election made by my Executor, nor shall any person be entitled to a right of reimbursement with respect to the economic consequences of any such election.  If my Executor joins with my husband in filing income tax returns, or consents for gift tax purposes to having gifts made by either of us during my life considered as made one-half by each of us, any resulting liability shall be borne by my estate and my husband in such proportions as my Executor and my husband may agree.

(2) Generation-Skipping Election.  If my husband and any one or more of my descendants survive me, my expectation is that my Executor will elect under section 2631 of the Internal Revenue Code to have any unused portion of my generation-skipping transfer tax exemption allocated to the property given to the Trustee of the Family Trust.  However, I recognize that circumstances could arise in which it might be advisable not to make the election in this fashion.  The decision as to how to allocate such exemption shall be in the sole discretion of my Executor, whose decision shall be conclusive on all concerned.  My Executor shall be under no liability to any person as a result of the decision made.

(3) It is expressly provided that the Trustee may split any trust under this Will into two fractional components, in order to facilitate the allocation of the exemption referred to above.  Each of the two portions so created shall be separate and distinct trusts, and the provisions of each shall be exactly the same as those contained in the foregoing provisions of this Will for the single trust from which the two separate trusts were so established.  Any such division shall be accomplished by a written instrument signed by the Trustee and filed with the permanent records of the trusts, and may be made at any time after this Will has been admitted to probate.

H. Limitations on Certain Powers.  Notwithstanding any other provision of this Will, I direct that the following limitations shall apply:

(1) Any power to make discretionary distributions from a trust to or for the benefit of a person who is serving as Trustee of the trust (including distributions to the person’s spouse and distributions in discharge of any legal obligation of the person) shall be exercisable solely by the Trustee or Trustees other than that person.  If no other Trustee is then serving, such power shall not be exercisable.  The preceding sentences shall not apply to a power to make distributions to my husband for his needs for health, support, and maintenance.

(2) If my husband survives me, all incidents of ownership with respect to any interest in any insurance policies on the life of my husband (other than those specifically given to my husband in paragraph 2) forming a part of my estate or of a trust under this Will shall be exercisable in a fiduciary capacity solely by the Executor or Trustee then acting other than my husband.  If there is no other Executor or Trustee then acting hereunder, such incidents of ownership shall be exercisable by the person or persons who would be acting as such if my husband were to cease to act.  Notwithstanding the foregoing, if my husband is the sole Executor hereunder, he shall have the ministerial power, exercisable in a fiduciary capacity, to execute all documents which may be required to effect a transfer of my interest in such policies to any legatee (including a trust) to which my interest is specifically bequeathed under this Will, or to my residuary legatees in strict proportion to their respective interests in my residuary estate.

I. Payments of Debts, Expenses, and Taxes.  The items described below shall be charged and paid as follows:

(1) Debts.  All debts that I have incurred by borrowing against the cash surrender value of life insurance policies on my life and debts to the extent secured by the assignment of life insurance policies on my life shall be paid from the policy proceeds.  All the rest of my debts *(excluding debts described in section (1) of subparagraph A of paragraph 2, if that gift is made)* shall be charged against my residuary estate.  Nothing herein shall require the prepayment of any indebtedness secured by a mortgage or other lien on any property.

(2) Expenses.  All of my funeral expenses and expenses of administering my estate, including expenses of packing, insuring, and delivering personal and household effects to a beneficiary, shall be charged against my residuary estate.

(3) Taxes.  All federal and state inheritance, succession, transfer, or estate taxes (including interest and penalties thereon) payable by reason of my death (other than generation-skipping transfer taxes, which shall be charged in the manner provided in section 2603 of the Internal Revenue Code) shall be charged against my residuary estate.  My Executor shall not seek contribution for such taxes attributable to the proceeds of any insurance policy on my life which are paid to a beneficiary (other than my estate) pursuant to a beneficiary designation signed by me.  However, my Executor shall seek contribution (where reasonably available) for such taxes imposed as a result of the inclusion in my gross estate of other property passing outside my Will, as for example property over which I held a general power of appointment, or property in which I held a qualifying income interest for federal estate tax marital deduction purposes.  The amount of such contribution shall be based upon the express provisions (if any) of the instruments under which my interest or power was created, upon the provisions of any applicable federal contribution statute or upon the provisions of any applicable state contribution or apportionment statute, whichever would result in the largest amount of such contribution.  However, my Executor shall not be required to pursue claims for contribution in circumstances where recovery seems unlikely or where for similar reasons to do so would not promote the interests of the orderly administration of my estate, as to which the decision of my Executor shall be binding and conclusive on all concerned.

These charges may be paid in such order and out of such of the assets in my residuary estate (including income therefrom) as my Executor deems appropriate.


12.  Provisions Regarding Distributions.  In connection with the various distributions to be made from my estate and the trusts created under this Will, I authorize and specify the following:

A. Trustee’s Determinations as to Distributions.  In making distributions to beneficiaries of trusts created under this Will, the Trustee may take into account any other income known by the Trustee to be reasonably available to such beneficiaries, but shall not be required to do so unless the trust provisions so specify.  The Trustee may rely on information furnished by the beneficiaries as to other income reasonably available to them, and no person interested in any manner in a trust created hereunder may complain of a Trustee’s distribution or failure to make a distribution of trust properties so long as the Trustee’s determinations are made in good faith and without gross negligence.  In making distributions in the “best interests” of a beneficiary, the Trustee may consider the age of the beneficiary, the costs of the beneficiary’s support, maintenance, education, and comfort, the effect of any distribution upon the income and transfer tax liability of the beneficiary or of the trust, and any other factors deemed relevant by the Trustee.  In the case of distributions in the “best interests” of a beneficiary from a trust having more than one permissible distributee, (i) distributions may be made unequally among the beneficiaries and may be made wholly to one beneficiary, (ii) distributions may be made regardless of whether any ancestor of a beneficiary is then living or receiving distributions from the same or another trust, and (iii) no deduction shall be made from a beneficiary’s share of the trust estate upon the trust’s termination on account of any prior distribution from that trust.

B. Other Provisions Respecting Allocation of Estate Assets.  In allocating properties among my legatees, my Executor may take into account the relative income and estate tax brackets of my estate, and the income tax brackets of all legatees.  No right of reimbursement shall exist in favor of one legatee because another legatee receives favorable income tax treatment as a result of the selection of properties to be distributed to such other legatee (whether due to difference in federal income tax basis or for other reasons).  My Executor shall not be liable to any legatee hereunder for the actions of such Executor, or any of them, in the administration of my estate other than action taken in bad faith or with gross negligence, and specifically, no Executor shall be liable to any legatee hereunder for a determination made by such Executor with respect to allocation of assets among such legatees.  Finally, if these guidelines are deemed by my Executor to be insufficient, my Executor may, but is not required, to favor my husband in making all of the foregoing, and similar, determinations.

C. Distribution of Personal and Household Effects.  If my personal and household effects are give to my descendants under this Will, then *, to the extent I have not left a letter addressing the distribution of those items,* they may be either distributed in kind among the beneficiaries, sold for cash with the proceeds to be so distributed, or both.  The decisions regarding sale and distribution, and the items (or undivided interests in items) to be distributed to each, shall be in the sole discretion of my Executor.

D. Permitted Distributions During Administration.  My Executor is authorized to make interim distributions to one or more beneficiaries or trusts prior to final distribution of my estate (which shall not be delayed beyond the period reasonably required for the administration of my estate).  The Trustee of any trust created under this Will may begin making distributions of income or principal of such trust according to the provisions of this Will, regardless of whether at the time this distribution is made the administration of my estate has been completed.  I specifically provide, however, that my Executor and the Trustee shall only make distributions under this subparagraph D in accordance with the provisions of this Will.  My Executor is authorized to make interim or final distributions from my estate subject to any indebtedness to which my estate is or may become subject.

E. Satisfaction of Marital Deduction Gift.  If any marital deduction gift is made under paragraph 3, my Executor may satisfy it by making distributions of cash, of assets in kind, or both, in my Executor’s discretion.  In satisfying such gift by distributing assets in kind, my Executor shall value such assets at their fair market values, on the date or dates of distribution.  In no event shall the gift be satisfied with property or the proceeds of property with respect to which the federal estate tax marital deduction would not be allowable if such property or proceeds were so used, and the amount of the marital deduction gift shall be reduced to the extent that it cannot be satisfied with property qualifying for the deduction.

F. Facility of Payment Provisions.  My Executor or Trustee shall have the power to make, in my Executor’s or Trustee’s discretion, any distribution required or permitted to be made to any beneficiary under this Will, or under any trust established by this Will, in any of the following ways when such beneficiary is a minor, is incompetent, or is, in the determination of my Executor or Trustee, unable properly to manage his affairs by reason of physical or mental illness or infirmity: (i) to such beneficiary directly; (ii) to the guardian of such beneficiary’s person or estate for expenditure on such beneficiary’s behalf; (iii) by utilizing the same, directly and without the interposition of any guardian, for the health, support, or education of such beneficiary; (iv) to a Custodian, selected by my Executor or Trustee, for such a minor beneficiary under the Uniform Gifts to Minors Act of Florida or of any other state; or (v) by reimbursing the person who is actually taking care of such beneficiary (even though such person is not a legal guardian) for the expenditures made by such person for the benefit of such beneficiary.  In any such case, the written receipts of the persons receiving such distributions shall be full and complete acquittances to my Executor or Trustee.

13.  Disclaimer by Husband.  My husband may disclaim any portion or all of any gift to him under paragraph 2 or 3 of this Will by an instrument in writing sufficient to effect a “qualified disclaimer” within the meaning of section 2518 of the Internal Revenue Code.  If and to the extent my husband does so disclaim any of such property, the following provisions shall apply:

A. Disclaimer Trust.  All of the property so disclaimed shall be distributed to the Trustee and shall constitute the initial trust estate of a trust under the following terms:

(1) This trust shall be known as the “Brown Disclaimer Trust” and is referred to herein as the Disclaimer Trust.

(2) The Trustee shall distribute to my husband such amounts out of the income and principal of the Disclaimer Trust as, in the reasonable judgment of the Trustee, are required to provide for my husband’s needs for health, support, and maintenance in his accustomed manner of living as of the date of my death, taking into consideration (but not necessarily requiring exhaustion of) any other sources of support (both principal and income) my husband may have to the knowledge of the Trustee.  In addition, the Trustee (other than my husband) may distribute to such one or more of my descendants then living such amounts out of the income and principal of the Disclaimer Trust as, in the sole discretion of such Trustee, are in the best interests of the beneficiary to whom such a distribution is to be made.

(3) The Disclaimer Trust shall terminate on my husband’s death.  Upon such termination, the Trust properties shall be distributed to my descendants, per stirpes.  However, the Disclaimer Trust shall earlier terminate if all of my descendants die during my husband’s lifetime, and the trust properties shall be distributed to my husband, free of trust.  If upon termination of the Disclaimer Trust it cannot be ascertained that any of my descendants survived my husband, the trust properties shall be distributed to the ultimate beneficiaries specified below in the Final Disposition under this Will.

B. Distributions by Husband.  Any power to make distributions from the Disclaimer Trust (excluding distributions to my husband for his needs for health, support, and maintenance), or from any other trust to which any property may pass as a result of my husband’s disclaimer, shall be exercisable solely by the Trustee or Trustees other than my husband.  If no other Trustee is then serving, such power shall not be exercisable.

C. Additional Death Taxes.  Notwithstanding any contrary provision or implication of subparagraph I of paragraph 11, there shall be charged against the properties disclaimed by my husband the entire increment in taxes (including any interest and penalties thereon) described in section (3) thereof to the extent that the total of such taxes is greater than it would have been had no disclaimer by my husband been made.  The balance, if any, of such taxes shall be charged and paid in accordance with the provisions of section (3) of subparagraph I of paragraph 11.

*13/14.*  Miscellaneous and Definitional Provisions.

A. Provision for Ultimate Termination of Trusts.  Notwithstanding any other provision of this Will, unless sooner terminated in accordance with such provisions, each trust created or provided for in this Will shall cease and terminate within twenty-one (21) years after the death of the last survivor of (i) myself, (ii) my husband, and (iii) my descendants in being at the date of my death.  If on the day preceding the expiration of such period any property is still held in trust hereunder, such property shall immediately vest in and be distributed to the income beneficiary of such trust.  *All future interests, in trust or otherwise, created by my husband pursuant to his limited testamentary power of appointment similarly must vest within such period.*

B. Spendthrift Provision.  The interest of each trust beneficiary under this Will (as to income or principal or both) shall be held subject to a spendthrift trust to the fullest extent allowable by applicable law.  Thus, except where applicable law may not be altered hereby and expressly provides to the contrary, no beneficiary shall have the power to anticipate, encumber, or transfer his interest in any trust in any manner and no part of any trust estate shall be liable for or charged with any debts, contracts, liabilities, or torts of a beneficiary or subject to seizure or other process by any creditor of a beneficiary.  This provision shall not be construed to prevent any disclaimer by a beneficiary of any interest in property given by this Will * or the valid exercise of a power of appointment given by this Will.*

C. Survivorship.  For purposes of the gifts under this Will, no beneficiary shall be regarded as surviving me unless such person survives me by thirty (30) days or more, exclusive of the date of my death.

D. Final Disposition.  Any distribution (whether of my residuary estate at my death or of the trust estate of a trust upon its termination) to be made according to this Final Disposition shall be made one-half to my heirs at law and one-half to my husband’s heirs at law.  Our respective heirs at law shall be determined by the statutes of descent and distribution respecting separate personal property of the state of Florida determined as though my husband and I had died intestate, unmarried, and without descendants on (i) the date which occurs thirty-one  (31) days following my death, in the case of a distribution of my residuary estate and (ii) the date of the trust’s termination, in the case of a final distribution from a trust under this Will.

E. Non-Exercise of Powers of Appointment.  If, at the time of my death, I have the right to exercise any power of appointment, I declare that nothing in this Will shall be deemed to be an exercise of such power.

F. Lapsed Bequests.  In the event all persons entitled to receive a specific bequest under this Will fail to survive me, such specific bequest shall lapse and the properties thereof shall pass as part of my residuary estate under the other provisions of this Will.

G. *Occupancy of Residence.  My husband shall have the right to occupy any residence held, in whole or in part, in the trust estate of any trust under this Will, free of any rent or charge.  The Trustee may also invest the proceeds of sale of such residence, or any portion of the trust estate, in a different residence for use by my husband.*

*___.  Exercise of Powers of Appointment Hereunder.  In exercising a power of appointment given to a donee under this Will, the donee may appoint the property subject to the power outright to an appointee, in trust, or to a custodian (selected by the donee) for an appointee under the Uniform Gifts to Minors Act of any state.  If the donee appoints in trust, he may select the trustee or trustees, may establish such administrative terms for the trust as he deems appropriate, and may impose lawful spendthrift restrictions.  He may give the trustee discretionary powers over the income and principal, and may create a trust that has several permissible distributees.  He may create life interests or other limited interests in some appointees with future interests in favor of other appointees (including those not yet in being), may appoint different types of interests among appointees, and may create new powers of appointment in a trustee or trustees or in any appointee.  The donee may impose lawful conditions on an appointment and, in general, may appoint to or among the objects of the power in any lawful manner.  However, in no event may a limited power of appointment hereunder be exercised in favor of the donee, the donee’s estate, the donee’s creditors, or creditors of the donee’s estate.

In determining whether, in what manner, and to what extent a testamentary power of appointment has been exercised by a donee, the Trustee may act in reliance upon a court order admitting an instrument to probate as the donee’s last will or an order finding that the donee died intestate.  Unless within six (6) months after the donee’s death the Trustee has actual notice of the existence of the proceedings to probate a will of the donee, the Trustee shall assume that the donee died intestate.  The foregoing provisions are intended to expedite the prompt and efficient administration of the trust and to protect the Trustee from any action taken or distribution made in accordance with these provisions.  Nothing in this subparagraph ___ shall limit or qualify any power of appointment given by this Will or any right which an appointee or taker in default of appointment may have against any person receiving a distribution from the Trustee irrespective of the place of probate or of the time of discovery of a will exercising the power or any other action taken in the donee’s estate.*

H. Terms Used in This Will.  Pronouns, nouns, and terms used in this Will shall include the masculine, feminine, neuter, singular, and plural form thereof wherever appropriate to the context.  Whenever used in this Will:

(1) A reference to the “descendants” of a person includes in general the person’s legitimate children and more remote legitimate, lineal descendants who are living at the time such descendants must be ascertained in order to give effect to such reference.  Such descendants shall include (i) any blood descendant and (ii) any person adopted into the line of descent (and such adopted person’s own descendants) if, but only if, such person was adopted prior to attaining his or her majority by formal adoption proceedings in a court of record.  Subject to the foregoing, whenever a distribution under this Will is to be made to the “descendants, per stirpes” of any person, the property to be distributed shall be divided into as many equal shares as there are then living children of the person and then deceased children of the person who left one or more descendants who are then living.  Each living child of the person shall take one of such shares, and the share of each deceased child shall be divided among such deceased child’s then living descendants, per stirpes, in the same manner.

(2) The term “Executor” shall refer to the then acting Executor or Executors, whether original or successor, individual or corporate, and regardless of gender.

(3) The term “Trustee” shall refer to the then acting Trustee or Trustees, whether original or successor, individual or corporate, and regardless of gender.

(4) Any reference to a provision of the Internal Revenue Code shall be to the appropriate section of the Internal Revenue Code of 1986, as amended, or to the corresponding provision of any subsequently enacted federal tax law.

(5) An individual shall be deemed to be “incompetent” if but only if that individual suffers from a condition of physical or mental inability to handle his properties, as determined by a court of proper jurisdiction.

*___.  Will Not Contractual.  My husband and I are at approximately the same time executing Wills containing similar dispositive provisions.  These Wills are not the product of any contract or agreement, and either Will may be revoked at any time by the maker thereof.*

*___.  Governing Law.  The interpretation and construction of this Will and the administration of the trusts created herein shall, in all respects, be governed by the laws of the state of Florida.

IN TESTIMONY WHEREOF, I hereunto sign my name to this LAST WILL, consisting of twenty (20) pages, including the attestation clause and signatures of witnesses (each of which pages I am initialing for the purpose of identification), all in the presence of the undersigned witnesses who witness the same at my request, in my presence and in the presence of each other this 27th day of April, 1999.









_________________________









WANDA BROWN, Testatrix

On the above date and in the presence of both of us simultaneously, the foregoing instrument was signed by Wanda Brown, the Testatrix, and declared by her to be her LAST WILL, and we, at her request, in her presence and in the presence of each other, hereunto sign our names as witnesses.









_________________________









Witness









_________________________









Witness

THE STATE OF FLORIDA
}





}

COUNTY OF ______

}


BEFORE ME, the undersigned authority, on this day personally appeared Wanda Brown, Andy Taylor, and Barney Fife, known to me to be the Testatrix and the witnesses, respectively, whose names are subscribed to the annexed or foregoing instrument in their respective capacities, and, all of said persons being by me first duly sworn, the said Wanda Brown, Testatrix, declared to me and to the said witnesses in my presence that said instrument is her LAST WILL and that she executed it as her free act and deed for the purposes therein expressed; and the said witnesses, each on his oath stated to me, in the presence and hearing of the Testatrix, that the said Testatrix had declared to them that said instrument is her LAST WILL and that she executed same as such and wanted each of them to sign it as a witness; and upon their oaths each witness stated further that they did sign the same as witnesses in the presence of the said Testatrix and at her request; and that said Testatrix was at that time eighteen (18) years of age or over and was of sound mind; and that each of said witnesses was then at least fourteen (14) years of age.









_________________________









WANDA BROWN, Testatrix









_________________________









Witness









_________________________









Witness


SUBSCRIBED AND ACKNOWLEDGED before me by the said Wanda Brown, Testatrix, and subscribed and sworn to before me by the said Andy Taylor and Barney Fife, witnesses, this 27th day of April, 1999.









_________________________









Notary Public, State of Florida

18
20 OF 20
___Initials of Testatrix


