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TRUSTEE’S DUTY OF IMPARTIALITY & ATTORNEYS’ FEES


ISSUES PRESENTED:

A.
DOES "ABSOLUTE" TRUSTEE DISCRETION "TRUMP" THE COMMON LAW DUTY OF IMPARTIALITY IN THIS SITUATION?

B.
MAY ATTORNEYS' FEES BE CHARGED TO THE BENEFICIARIES WHO ARE BRINGING THIS ACTION?

BRIEF ANSWERS:

A.
IT APPEARS THAT THE PROVISIONS IN THE TRUST AGREEMENT TRUMP OR AT LEAST MODIFY THE DUTY OF IMPARTIALITY IN THIS SITUATION.  See generally BOGERT, TRUSTS & TRUSTEES  612 at 43+ (1980 & Supp. 1998) ("Duty of Impartiality"); 56 FLA. JUR. 2d Trusts  57 ("Duty of impartiality"); 90 C.J.S. Trusts  247 at 235-36 ("Duties with respect to more than one beneficiary"); 76 AM. JUR. 2d Trusts  389 ("Loyalty to plural beneficiaries and plural trusts"); Annotation, Construction and effect of instrument authorizing or directing trustee or executor to retain investments received under such instrument, 47 A.L.R.2d 187 (1956 & Supps. 1992 & 1999).
B.
ATTORNEYS' FEES MAY BE CHARGED TO THE BENEFICIARIES IF THE COURT DETERMINES THAT THEY ARE ACTING IN "BAD FAITH" OR IF "JUSTICE [SO] REQUIRES."  See generally Annotation, Allowance of attorneys' fees in, or other costs of, litigation by beneficiary respecting trust, 9 A.L.R.2d 1132 (1950 & Supp. 1997); Annotation, Expenses of trust administration, such as court costs, costs of litigation, bond premiums, attorneys' fees, etc., as payable from income or corpus, 124 A.L.R. 1183 (1940 & Supps. 1990, 1996 & 1999); Annotation, Amount of attorneys' compensation in matters involving guardianship and trusts, 57 A.L.R.3d 550 (1974 & Supp. 1999).  See also Bitterman v. Bitterman, 714 So.2d 356 (Fla. 1998) (discussing attorneys' fees and costs in their representation of the personal representative and awarding those fees based on the inequitable conduct doctrine).
DISCUSSION:
A.
TRUSTEE'S DUTY OF IMPARTIALITY

1.
Background and application in Florida generally
A Florida trustee's duty of impartiality is recognized under Florida Statutes section 518.11, Florida's prudent investor rule, which numerous states have enacted in some form after the historic foundation of Harvard College v. Amory, 26 Mass. 446, 461 (1830) (demanding that a trustee act as a prudent person would while managing a trust).  Under the investment duties of Florida's rule, one provision particularly applies to our situation: "... The fiduciary's decision to retain or dispose of an asset may be influenced properly by the asset's special relationship or value to the purposes of the trust ..., or to some or all of the beneficiaries, consistent with the trustee's duty of impartiality...."  FLA. STAT. ANN.  518.11(1)(d) (Supp. 1999) (emphasis added).  The next provision imposes a duty to consider both income and safety of capital "... consistent with the fiduciary's duty of impartiality and the purposes of the trust...," and the provision codifies that productivity of assets is "... judged by the portfolio as a whole and not as to any particular asset."  Id. at  518.11(1)(e); see REST. (3d) OF TRUSTS  227 cmt. e ("General requirement of caution") (discussing the trustee's duty to consider both safety of capital and security of a reasonable return when investing).

However, "[t]he provisions of [Florida's prudent investor rule] may be expanded, restricted, eliminated, or otherwise altered by express provisions of the governing instrument...."  FLA. STAT. ANN.  518.11(2); cf. CAL. PROB. CODE  16040(b).  Such "[a]n express provision need not refer specifically to [the Florida prudent investor rule]."  Id.  Additionally, an appropriate court may permit deviation from the terms of the instrument or alter the investment (or asset) retention terms of the instrument.  FLA. STAT. ANN.  518.11(3).

Unfortunately, based on my research, Florida law merely relies on the common law doctrine of the duty of impartiality without any further clarification.  Therefore, this discussion must turn to descriptions of the common law duty of impartiality and to other jurisdictions, which also lack a comprehensive, definite statement on that duty:

The duty of impartiality in the investment function obligates a trustee to balance the competing objectives and concerns associated with the diverse beneficial interests in the trust.  Courts and scholars have long recognized the duty, but have generally left the nature and implications of the duty vaguely defined and little explained.

Edward C. Halbach, Jr., Trust Investment Law in the Third Restatement, 27 REAL. PROP., PROB. & TRUST J. 407, 441 (1992) ("Caution and the Duty of Impartiality") (citations omitted).

2.
Application of the duty of impartiality in other authorities and jurisdictions
The Restatements of Trusts provide needed guidance on the duty of impartiality.  Section 183 states that "[w]hen there are two or more beneficiaries of a trust, the trustee is under a duty to deal impartially with them."  REST. (3d) OF TRUSTS  183 ("Duty to Deal Impartially with Beneficiaries"); cf. 1995 Or. Laws 157  7 (mandating that when there is more than one beneficiary, a trustee must act impartially in the investment and management of the trust assets and take into account any differing interests among the beneficiaries).  Like Florida's prudent investor rule does generally, the comment to section 183 allows settlors to draft around the duty of impartiality: "By the terms of the trust the trustee may have discretion to favor one or more beneficiaries over others.  The court will not control the exercise of such discretion, except to prevent the trustee from abusing it."  Id. at cmt. a.

Moreover, several jurisdictions have discussed the duty of impartiality, even if only briefly.  Most of them simply state that "[a] trustee must act at all times in good faith in administering the trust and impartially between the several beneficiaries thereof."  Johnson v. Johnson, 45 N.W.2d 573, 574 (Iowa 1951) (citing Becker v. Becker, 209 N.W. 447 (Iowa) and REST. OF TRUSTS  170(e), 182-83, and 216)); see In the Matter of Duke, 702 A.2d 1008, 1024 (N.J. Super. Ct. Ch. Div. 1995) (citing Northern Trust Co. v. Heuer, 560 N.E.2d 961, 964 (Ill. App. Ct. 1990) and In re James' Estate, 86 N.Y.S.2d 78, 89 (Surr. Ct. 1948)).  The Michigan Supreme Court used language similar to the Restatement section 183 comment to allow settlors to avoid the duty of impartiality: "All trust beneficiaries must be dealt with impartially unless a different intent is clearly expressed in the trust document."  Estate of Butterfield, 341 N.W.2d 453, 459 (Mich. 1983) (citing In re Toulmin's Estate, 462 F.2d 978, 981 (6th Cir. 1972); Copley v. Copley., 126 Cal. App. 3d 248, 178 Cal. Rptr. 842 (1981) (holding that "sole discretion" to exchange or transfer trust property was not unlimited or arbitrarily discretionary, but was to be exercised reasonably and in good faith); DuPont v. Delaware Trust Co., 320 A.2d 694 (Del. 1974) (stating that the court should approve the trustee's exchange of property for newly issued stock, even though the trustee had specific power to sell trust assets); and In the Matter of Siegel Estate, 44 Misc. 2d 668, 254 N.Y.S.2d 780 (1964)).

3.
Application of the duty of impartiality and its impact on "absolute" discretion
Of paramount importance, "... the settlor's intent is the polestar by which a trust instrument should be interpreted and construed."  Mesler v. Holly, 318 So.2d 530 (Fla. 2d Dist. Ct. App. 1975).  As mentioned, Florida's prudent investor rule mentions the duty of impartiality, which is classified under that rule and which many states impose.  But a settlor or grantor may apparently eliminate the prudent investor rule, which includes the duty of impartiality, through drafting and arguably through a grant of absolute discretion:

A close look at the [prudent man or investor] rule shows that it may create problems for the trustee in connection with many of the duties traditionally imposed upon the trustee, such as the duty of impartiality....  Notwithstanding the problems faced by the prudent man rule, it is a fact that, for the most part, the grantor is able to write his own law that will govern how the assets of the trust are to be invested.  That is, the statutes of many jurisdictions provide the application of the prudent man rule or some similar rule unless the governing instrument provides otherwise.  In other words, the grantor may be able to disregard the prudent man rule as it affects the trust merely by stating some other rule as it applies to his trust.

Seymour Levine, Selection, Control and Removal of Trustees, 42nd Annual N.Y.U. Inst.  50.09.

Other authorities modify the ability to circumvent the prudent investor rule and the duty of impartiality:

... the impartiality [duty] lives on, unmodified, inhibiting even the discretionary trustee from using investments which the prudent man guidelines warn against, without distinction as to types of trusts.  Trust instruments can be drawn to alleviate these limitations, but the rules also state that such attempts to liberalize shall be construed narrowly, thereby creating a push-pull effect between the trustee and the law.

Thomas A. Melfe, Investment Responsibilities of Professional Trustees, 1981 Miami Inst. on Est. Plan.  406.1 ("The Duty of Impartiality") (emphasis added).

Under any regime [including the prudent investor rule, the prudent man rule, and legal list statutes], it becomes difficult to generalize about the effect of extended discretion, in which the trustee's investment authority is expressed in such terms as 'absolute' or 'sole and uncontrolled' discretion.  Even under the most flexible regime, the prudent investor rule, this type of language broadens the trustee's latitude in investment matters.  The authority is not unlimited, however, and the trustee remains subject to liability for abuse of the discretion.

Halbach, supra, at 451 (citations omitted).

In addition to a grant of absolute discretion, a settlor may include specific authorizations or "permissible provisions."  "Just how ... various duties, especially the duty of caution, may be affected by permissive provisions, however, is an often subtle and difficult question that ultimately becomes a matter of interpreting the particular language."  Id.  "The commentary [to the Restatement] suggests factors that may influence interpretation: the generality or specificity of the authorization, RESTATEMENT THIRD...,  228 cmt. f; whether it is accompanied by exculpatory language, id. cmt. d; and various other aspects of context, circumstances, and extrinsic evidence of settlor attitudes and objectives, id.  Id. at n. 184.  "The commentary also indicates that these issues are appropriate for judicial instruction."  Id. (citing REST. (3d) OF TRUSTS  228 cmt. g, 229 cmt. c).

"Whether a trustee's investment actions are both prudent and impartial will depend upon a number of factors, including the objectives of the settlor or testator, the circumstances of the beneficiaries, the economic environment and the merit of the particular investment action."  BOGERT, TRUSTS & TRUSTEES  612 (1980) at 46.

A few Florida cases have tangentially examined the relationship between a trustee's absolute discretion and the duty of impartiality.  For example, in Mesler, the trustee, who was also the sole lifetime beneficiary, possessed absolute discretion in the form of an unlimited power of invasion.  The court discussed impartiality factors between income and remainder beneficiaries, and stated that absolute discretion must always be administered in good faith and is subject to review if the trustee abuses such discretion.  Mesler, 318 So.2d at 533; see generally Hoppe v. Hoppe, 370 So.2d 374 (Fla. 4th Dist. Ct. App. 1978) (requiring good faith in a trustee's exercise of absolute or uncontrolled discretion).

One case from Arkansas thoroughly discussed Florida and common law on trust construction, the implications of absolute discretion, and the duty of impartiality.  See Dunkley v. Peoples Bank & Trust Co., 728 F. Supp. 547 (W.D. Ark. 1989) (citing Mesler and Hoppe, supra).  After determining that a court should not disturb a trustee's exercise of absolute discretion unless the trustee abused that discretion, the Dunkley court discussed the trustee's duty of impartiality between immediate and successive beneficiaries.  Id. at 559.  The court then reached the same conclusion with respect to the duty of impartiality in Florida: "... a court will not substitute its judgment for that of a trustee in making determinations in respect to dealing with the successive beneficiaries, but in instances where the court finds that the trustee did not act within the bounds of reasonable judgment..., the court not only has a right but a duty to see that any such breaches of trust are redressed."  Id.  

Numerous cases discuss the duty of impartiality as it applies to income and remainder beneficiaries, and these cases can provide limited guidance and analogies.  See REST. (3d) OF TRUSTS  227 cmt. i (discussing requirement of impartiality as it relates to income productivity and to issues between income and remainder beneficiaries: "Wholly discretionary interests, with or without standards (such as "support") for the trustee's guidance, involve distributive interests that do not distinguish between income and principal sources, and therefore allow the trustee virtually to disregard income productivity in managing investments"); REST. (3d) OF TRUSTS  232 ("Impartiality Between Successive Beneficiaries"); REST. (3d) OF TRUSTS  240 ("Unproductive or Underproductive Property"); Note, Chasing Down the Devil: Standards of Prudent Investment Under the Restatement (Third) of Trusts, 54 Wash. & Lee L. Rev. 335 (1997); 11 PA. JUR. 2d Probate, Estates, and Trusts  38:73 (1993) ("Duty of Impartiality Between Beneficiaries and Remaindermen as to Investments").  In Powell, the Tenth Circuit held that the duty of impartiality between lifetime and remainder beneficiaries established an ascertainable standard.  United States v. Powell, 307 F.2d 821, 825 (10th Cir. 1962).  Therefore, the trustee's discretion was limited by that standard, even if that discretion was absolute.  Also, in Stevens, the court stated that "... even absent limiting terms within a trust instrument, the power of sale and investment of trust assets are not unrestricted."  Stevens v. National City Bank, 544 N.E.2d 612, 617 (Ohio 1989).  "For example, a trustee may not use its discretionary investment powers fraudulently, or in bad faith."  Id. (citations omitted).  "Where, as here, there are successive beneficiaries, the trustee is under a duty to act impartially with regard to their respective interests."  Id. (citing REST. (2d) OF TRUSTS and SCOTT & FRATCHER, IIIA THE LAW OF TRUSTS  232 (4th ed. 1987) and cases cited therein).  Finally, the Supreme Court of New Hampshire determined that the trustee's "sole, reasonable discretion" left the trust apportionment to individual trusts to the trustee alone, "... subject to his various fiduciary responsibilities including his duty of impartiality among the beneficiaries."  In re Lykes Estate, 305 A.2d 684, 686 (N.H. 1973) (citing Zimmerman v. Brennan, 202 N.W.2d 923 (Wis. 1973) and Powell, supra).

4.
Application to this situation
Aside from Stevens, supra, a few cases specifically discuss the duty of impartiality and a trustee's discretion in retaining or selling a trust's real property.  First, in a case with facts similar to this, the appellate court found that the trustee had an implied power to sell real estate, but was not liable for breach of its fiduciary duty in failing to do so.  Matter of Estate of Maxedon, 946 P.2d 104, 107+ (Kan. Ct. App. 1997) (cited in John F. Bergner, Post-Mortem Elections and Funding Issues -- The Fiduciary's Role and Potential Liability, Tex. Bar Cont. Ed. (1997) at  II.B.1.c ("Duty of Impartiality") (http://www.texasbarcle.com/articles/7adepstr/bergnerb5.html)).  The Kansas court ruled that the trustee had a duty to diversify under the "prudent man" standard, but this duty was not breached.  Id.  It appears that the duty to diversify may be trumped by the contrary intent of the settlor.  In Maxedon, it was the settlor's intent "that the land remain the primary asset of the trust."  Id. at 109.  Second, in Perfect Union Lodge, the appellate court construed the trust as not granting discretion to the trustee in determining whether to sell underproductive property.  Perfect Union Lodge v. Interfirst Bank, 713 S.W.2d 391, 394 (Tex. App. -- San Antonio 1986), aff'd, 748 S.W.2d 218 (Tex. 1988).  Thus, the trustee's refusal to sell certain real property which the court found had become underproductive clearly reflected a refusal by the trustee to deal impartially with the life and remainder beneficiaries.  Id.  Third, where the trust instrument granted "wide and uncontrollable discretion" to the trustee to sell trust property and distribute the sale proceeds, a sale to one of several trust beneficiaries at fair market value was not an abuse of the trustee's discretion.  REST. (2d) OF TRUSTS  183 (App. 1959) (citing Johnson, supra); see In re Estate of Weiss, 309 A.2d 793, 799 (Pa. 1973) (construing discretionary trustee powers, affirming, and holding, inter alia, that although the Principal and Income Act did not apply because of the express language of the trust instrument, nevertheless, the trustees are under a positive duty to deal impartially with all beneficiaries of the trust).  See, e.g., CAL. PROB. CODE  16008(a) (granting an exception whereby a trustee could continue to hold property if retention was in the best interests of the trust or the furtherance of the purpose of the trust, as long as the trust agreement did not provide otherwise).

In this situation, the trust document clearly specifies the duties of the trustee and grants "sole and absolute discretion."  [Specific discussion was redacted.]

Other paragraphs specify powers that impact this discussion.  [Again, specific discussion was redacted.]

Since most of these powers are specifically and clearly granted, and all powers are absolute or discretionary under the trust, it seems that any argument about impartiality is moot because the settlor has created his own prudent investor rule and has arguably eliminated the duty of impartiality.  As mentioned, this language will be construed narrowly.  Even under the narrowest construction, however, the trustee here may proceed with the sale of the "non-core" properties, distribute some of those proceeds under the terms of the Trust, and retain the "core" properties as the settlor expressly desired and mandated.  The trustee's decision to retain or dispose of trust assets "... may be influenced properly by the asset's special relationship or value to the purposes of the trust...," and the clear purpose of the Trust is to retain the core properties, even if the sale of non-core properties is deemed prudent in order to pay taxes and make distributions.

Nevertheless, if the duty of impartiality applies to this situation, the trustee is still acting impartially by following the settlor's explicit instructions and acting in good faith.  The complaining beneficiaries have no genuine complaints because the core properties to be retained will supply them with substantial annual income and will probably appreciate more than most alternative investments.  The trustee's actions are merely in furtherance of the trust purpose(s).

Therefore, a court will probably approve the sale of the non-core properties, the distributions (to liquidate certain beneficiaries' interests), and the retention of the core properties.

B.
ATTORNEYS' FEES

Generally, "... neither attorney's fees nor costs may be awarded in the absence of an entitling provision in a contract, statute, or rule."  Frymer v. Brettschneider, 710 So.2d 10, 11-12 (Fla. 4th Dist. Ct. App. 1998) (citations omitted).  In trust administration, which includes litigation during that period of time, attorneys' fees are governed by the following statute: "In all actions challenging the proper exercise of a trustee's powers, the court shall award taxable costs as in chancery actions, including attorney's fees."  FLA. STAT. ANN.  737.627 (1995 & Supp. 1999) (emphasis added).  Based on my research, only three Florida cases have cited the statute: Nalls v. Millender, 721 So.2d 426 (Fla. 4th Dist. Ct. App. 1998); Frymer v. Brettschneider, supra; and Republic Nat'l Bank v. Araujo, 697 So.2d 164 (Fla. 3d Dist. Ct. App. 1997) (reversing and remanding in part because of the trial court's denial of attorney's fees merely because the action brought against the trustee was in common law and not statutory, and no such limitation exists in the statute).  "The well settled 'rule in chancery cases is that a court of equity may, as justice requires, order that costs follow the result of the suit, apportion the costs between the parties, or require all costs be paid by the prevailing party.'"  Nalls, 721 So.2d at 427 (quoting, inter alia, Estate of Brock, 695 So.2d 714, 716 (Fla. 1st Dist. Ct. App. 1996)).  Consequently, a probate court may award attorneys' fees under the flexible chancery rule, under which the prevailing party rule represents only one option.  See id.
Another option apart from the Florida statute exists to recover fees.  In Frymer, supra, which involved beneficiary litigation under Florida Statutes section 737.402(2)(u), the court found that the "common fund" rule, which allows recovery of costs and fees out of trust property, could not "serve as a basis for the award of fees" because the third requirement of the common fund rule mandates that an entire class benefit from the litigation's result.  Frymer, 710 So.2d at 12.  "This conclusion is consistent with the general rule that 'the legal fees and other expenses of a beneficiary in an accounting or other trust proceeding will be allowed out of the trust funds only if the trust estate and the other beneficiaries are benefitted.'"  Id. (citing, inter alia, BOGERT, TRUSTS & TRUSTEES  972) (emphasis retained).  Note that the Nalls court also upheld the rejection of fees under the common fund rule, probably because the attorney's fees and costs outweighed the benefit to the trust.  See Nalls, 721 So.2d at 428.

The Restatement articulates a principle that may persuade the probate court to use its equitable power (as a chancery court would) and assess litigation costs to the beneficiaries who brought the action in our situation: "Although litigation expenses to protect a trust were considered extraordinary expenses to be paid out of the trust principal, an exception existed when the litigation expenses were caused by or were principally for the benefit of an income beneficiary, such as the father."  REST. (2d) OF TRUSTS  183 (App. 1987) (citing DuPont v. Southern Nat'l Bank of Houston, 771 F.2d 874, 887 (5th Cir. 1985), cert. den'd, 475 U.S. 1085 (1986)).

In particular, a trustee may be precluded from an award of attorneys' fees and costs from the trust principal when the trustee violates the duty of impartiality by arguing that the trust should be interpreted in favor of one beneficiary to the detriment of another.  See Northern Trust Co. v. Heuer, 560 N.E.2d at 965 (cited in SCOTT & FRATCHER, THE LAW OF TRUSTS  183 (4th ed. 1987 & Supp. 1993)).  Also, attorneys' fees and costs are properly chargeable to the trust "... where there is an honest difference of opinion as to the language of the trust instrument...," but a court may assess those charges against a beneficiary's share if the beneficiary acted in bad faith.  Id.  Finally, beneficiaries may be assessed attorneys' fees and costs under the trust instrument.  See, e.g., Bornstein v. First United, 597 N.E.2d 870, 875 (Ill. App. Ct. 1992) (reversing the trial court in part and holding the beneficiaries jointly and severally liable for fees and costs of litigation, according to the land trust agreement).

In this situation, equity should dictate that all fees be paid out of the beneficiaries' shares because they acted in bad faith by challenging the explicit language of the trust.  The beneficiaries certainly cannot recover their fees under the common fund rule, since their action does not benefit the Trust; rather, their action needlessly depletes the Trust.  Consequently, the court may award the beneficiaries' and the trustee's fees and costs out of the beneficiaries' shares.

CONCLUSION:
First, the specific provisions and the grant of absolute discretion to the trustee under the Trust arguably trump the common law duty of impartiality in our situation.  Second, the attorneys' fees that will arise from the pending litigation may be charged to the beneficiaries' shares, provided the court is willing to exercise its equitable power to assess the fees and costs in that manner.

