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:
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RE

:
RELIANCE ON IRS AGENT’S ORAL ADVICE

QUESTION PRESENTED: IS THE GOVERNMENT EQUITABLY ESTOPPED WHEN AN IRS AGENT ORALLY COMMUNICATES ADVICE TO A TAXPAYER AND THE TAXPAYER DETRIMENTALLY RELIES ON THAT ADVICE?

ANSWER: THE GOVERNMENT IS INFREQUENTLY ESTOPPED BASED ON ORAL ADVICE; USING ESTOPPEL AGAINST THE GOVERNMENT APPARENTLY REQUIRES AN ADDITIONAL SHOWING OF (1) AFFIRMATIVE MISCONDUCT ON THE IRS’ PART AND (2) SERIOUS INJUSTICE TO THE TAXPAYER.

Generally, a taxpayer may not rely on oral communications by IRS agents because such communications do not bind the IRS.  When a taxpayer solicits advice, the IRS usually disclaims liability due to errors or inaccurate information.  The taxpayer is also informed that he or she is still responsible for payment of the correct tax and any penalties that accompany the tax.  CCH Tax Rep., Rules & Regulations § 7805, ¶ 44282.0145.  Likewise, an IRS agent’s misstatement of the law does not bind the IRS.  Id. (citations omitted).


However, exceptions exist.  The taxpayer is permitted to prohibit the IRS from changing its position where (1) the government has waived sovereign immunity both as to liability and as to suit; (2) the agent whose conduct is relied upon for estoppel acted within the scope of his lawful authority; and (3) application of the doctrine of estoppel would not bring a result that is either inequitable or contrary to law.  Interstate Fire Ins. Co. v. United States, 215 F. Supp. 586, 599 (E.D. Tenn. 1963) (citations omitted), aff’d, 339 F.2d 603 (6th Cir. 1964).  “In these situations, the courts state ‘that common honesty and good conscience require that taxpayers receive ordinary fair play from tax officials,’ relying on Justice Jackson’s remark that ‘while men must learn to turn square corners when they deal with the government, there is no reason why the square corners should constitute a one-way street.’”  Mitchell Rogovin, The Four R’s: Regulations, Rulings, Reliance and Retroactivity: A View from Within, 43 TAXES 756, 775 (1965).

More recently, the standard for equitable estoppel against the government has seemingly changed.  Most courts now hold that an equitable estoppel claim requires (1) a showing of affirmative misconduct on the government’s part and (2) serious injustice to the taxpayer, in addition to the traditional elements of estoppel.
  See Owen v. United States, 98 TNT 46-16, p. 2 (9th Cir. 1998); Hollow v. United States, 98 TNT 57-19, pp. 3-4 (W.D. Tenn. 1998) (involving a businessman who contended that IRS had an “implied duty” to furnish him with correct tax advice).  The court in Hollow cited several Circuit Court cases which are relevant to this discussion of estoppel.


First, in United States v. Guy, the Sixth Circuit stated that, “[a]t the very minimum, some affirmative misconduct by a government agent is required as a basis of estoppel.”  United States v. Guy, 978 F.2d 934, 937 (6th Cir. 1992).  Since the defendant received oral advice from the IRS, the Sixth Circuit held that the defendant’s reliance on the agent’s advice was “unreasonable” and the government was not equitably estopped from recovering an erroneous refund.  Id. at 938 (citing Heckler v. Community Health Svcs., 467 U.S. 51, 65 (1984) (stating that policy “argues strongly … that an estoppel cannot be erected on the basis of the oral advice …)); Office of Personnel Mgmt. V. Richmond, 496 U.S. 414 (1990) (considering whether erroneous oral and written advice given by a government employee to a benefits claimant may give rise to estoppel against the government, and holding that estoppel is unavailable to a claimant seeking public funds not otherwise authorized by law).


Second, in Kennedy v. United States, the Seventh Circuit addressed the traditional elements of estoppel and then turned to affirmative misconduct, which the Supreme Court has yet to define.  Kennedy, 965 F.2d at 421.  The Seventh Circuit, citing TRW, Inc. v. Federal Trade Comm., 647 F.2d 942, 951 (9th Cir. 1981), defined affirmative conduct as “something more than mere negligence.”  Id.  Then the Seventh Circuit affirmed the district court’s grant of summary judgment, reasoning that two of the three traditional elements of equitable estoppel had not been met.  Id. (citing Heckler, where the Supreme Court did not address affirmative misconduct because detriment had not been established); see also First Alabama Bank v. United States, 981 F.2d 1226 (11th Cir. 1993) (Taxpayer could not have reasonably relied on alleged oral misstatements by IRS agent that statue of limitations on action to recover refund of taxes was tolled y reconsideration of disallowance of claimed refund because statute provides that extensions of statute of limitations must be in writing, and that reconsideration does not extend period within which suit may be begun.); In re Larson, 862 F.2d 112, 115 (7th Cir. 1988).


Third, in Henry v. United States, the Federal Circuit held that the plaintiff failed to show affirmative misconduct on the IRS agents’ part.  Henry v. United States, 870 F.2d 634, 637 (Fed. Cir. 1989).  Citing Heckler, the Federal Circuit reasoned that although the lower court’s record indicated disorganization within the IRS, the “facts found [did] not establish that the actions of the government’s agents in this case amounted to the kind of affirmative misconduct … necessary to estop the government.”  Id. (citations omitted).  Consequently, the Federal Circuit affirmed that the government was not estopped from relying on the relevant two-year statute of limitations as its defense.  Id.

Fourth, the Southern District of New York considered whether the IRS was estopped from asserting that a plaintiff’s interest calculations were incorrect in Coppola v. United States.  In Coppola, the plaintiff asserted that (a) an IRS agent told him to calculate interest the way he did, (b) a different IRS agent agreed with and accepted the calculations, and (c) by entering into a subsequent stipulation, the IRS must have effectively accepted the plaintiff’s calculations.  The District Court stated that “estoppel against the government is applied ‘only in those limited cases where the party can establish both that the government made a misrepresentation upon which the party reasonably and detrimentally relied and that the government engaged in affirmative misconduct”.  Coppola v. United States, 938 F. Supp. 204, 208 (S.D.N.Y. 1996) (citing two Second Circuit cases).  Among other things, the District Court, assuming arguendo that the first IRS agent’s advice was within the scope of his authority, held that erroneous advice of law cannot form the basis of an estoppel.  Id. at 209 (citations omitted).  The District Court reasoned that the misstatement of law could have easily been checked by the plaintiff’s accountant, and was at most mere negligence on the IRS agent’s part.  Id. at 208-09.  The District Court proceeded to analyze the other elements of estoppel, holding that the plaintiff failed to satisfy any of the required elements against the government.  Id. at 209.


Finally, the Ninth Circuit has considered estoppel against the government in two recent cases.  In the first case, the Ninth Circuit iterated the two-prong test that a party must satisfy in addition to the traditional requirements of estoppel: (1) “affirmative conduct going beyond mere negligence,” and (2) a showing that “the government’s act will cause a serious injustice and the imposition of estoppel will not unduly harm the public interest.”  S & M Inv. V. Tahoe Regional Planning Agcy., 911 F.2d 324, 329 (9th Cir. 1990).  Further, the Ninth Circuit stated that “a single oral misstatement by a government employee will ordinarily not constitute affirmative misconduct.”  Id. (references omitted).  So the Ninth Circuit affirmed the lower court’s grant of summary judgment because an isolated misstatement “cannot be held to amount to affirmative misconduct.”  Id.

In the second case, Purcell v. United States, the Ninth Circuit reiterated Tahoe’s two-prong test.  Purcell v. United States, 1 F.3d 932, 939 (9th Cir. 1993).  The plaintiff in this case contended that an IRS agent’s concealment of an adverse tax consequence constituted affirmative misconduct, which supported estoppel against the government.  The Ninth Circuit affirmed as proper the district court’s grant of a directed verdict, because the record “at best established a mere omission or negligent failure on [the IRS agent’s] part.”  Id. at 940.  The Ninth Circuit continued by restating that affirmative conduct involves more than just a single oral misstatement; affirmative conduct “involves ‘ongoing active misrepresentations’ or a ‘pervasive pattern of false promises, as opposed to ‘an isolated act of providing misinformation.’”  Id. (citations omitted).


In conclusion, the additional elements of affirmative misconduct and serious injustice should be included in a claim of equitable estoppel against the government.  Guidance should be drawn from the mentioned cases, especially those in the Ninth Circuit that define affirmative misconduct.  The Circuits differ somewhat in their application of the estoppel test, but all agree that the burden of establishing estoppel against the government, especially when based on oral communications, is difficult.
� Although Mr. Rogovin’s article is dated, it is cited in the 1998 update of the CCH Tax Reporter at p. 73,068.


� The traditional elements of equitable estoppel are (1) misrepresentation by the party against whom estoppel is asserted; (2) reasonable reliance on that misrepresentation by the party asserting estoppel; and (3) detriment to the party asserting estoppel.  See Kennedy v. United States, 965 F.2d 413, 417 (7th Cir. 1992) (citations omitted).  Other cases rephrase these elements, but those characterizations are substantially the same as the three-prong test mentioned here.
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